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Decision Notice and Finding of No Significant Impact for

Elisha Creek Stream Restoration
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DECISION
This document records my decision to implement Alternative 2 – Proposed Action from the Environmental Assessment (EA) entitled Elisha Creek Stream Restoration.  The selected alternative provides for the restoration of two Elisha Creek stream reaches to a more naturalized function and appearance.  The stream was relocated and straightened to facilitate farming in the creek bottom.  As a result, the complexity of aquatic habitat was reduced.
This project provides an opportunity to work towards the Desired Future Condition of Riparian corridors, as described in the Land and Resource Management Plan for the Daniel Boone National Forest (Forest Plan).  The Forest Plan states “A riparian corridor is managed to retain, restore, and/or enhance the inherent ecological processes and functions of the associated aquatic, riparian, and upland components” (Forest Plan, p. 3-10).
The relocation will return the stream to a stable geometry, reconnect it to the floodplain, and restore riparian areas that are compromised by the existing road.  Furthermore, the restoration will increase channel sinuosity, decrease slope, and promote the development of a cobble and gravel bed (EA Section 1.3, p.2).  Constructed in-stream features will improve bank and channel stability and create aquatic habitat.  Step pools will stabilize the stream reach and prevent headcuts.  Constructed ephemeral and emergent wetlands, will play a vital role in filtering sediments and nutrients, reducing flood levels, and provide habitat for waterfowl, mammals, amphibians, and reptiles.  Construction, reconstruction or relocation of crossings, culverts and bridges for the existing trail and road crossing will prevent damage to the stream and riparian area by hikers, horses and off-highway vehicle use.
Factors Considered in the Decision

Applicable laws, regulations and policies

The actions described in my decision are in compliance with applicable laws.  The following are some of the laws, regulations, and Executive Orders that I believe are applicable to my decision:

· Archeological Resources Protection Act of 1979 (P.L. 96-95, 93 Statute 721, as amended; 16 U.S.C. 370aa-470mm);

· Native American Graves Protection and Repatriation Act of November 16, 1990 (P.L. 101-601, 104 Statute 3048; 25 U.S.C. 3001-3013);

· Endangered Species Act of December 28, 1973 (P.L. 93-205, 87 Statute 884, as amended; 16 U.S.C. 1531-1536, 1538-1540);

· National Environmental Policy Act of January 1, 1970 (P.L. 91-190, 83 Statute 852; 42 U.S.C. 4311 et seq. and Implementing Regulations at 40 CFR 1500);

· National Forest Management Act of October 21, 1976 (P.L. 94-579, 90 Statute 2743, as amended; 43 U.S.C. 1701 et seq.);

· National Historic Preservation Act of October 15, 1966 (P.L. 89-665, 80 Statute 915, as amended; 16 U.S.C. 470 et seq.);

· Executive Order 11593 (Cultural);

· Executive Order 11988 (Floodplains);

· Executive Order 11990 (Wetlands);

· Executive Order 12898 (Environmental Justice);

· Executive Order 13084 (Consultation and Coordination with American Indian Tribes);

· Executive Order 13112 (Invasive Species);

· Memorandum on Government-to-Government Relations with Native American Tribal Governments, April 29, 1994, President William J. Clinton); and

· Secretary of Agriculture Memorandum 1827 (Prime Agricultural Lands).

How issues were considered

The interdisciplinary team reviewed all comments that were received specific to the proposed action.  Issues are statements of discussion, dispute or debate, which represent points of unresolved concern regarding specific environmental effects of the proposed action.  In order for an issue to be significant it must be within the scope of the analysis; not already decided by a higher level decision (Forest Plan, law, regulation); relevant to the decision; non-conjectural in nature; and more than a limited degree of extent, duration or intensity.  The interdisciplinary team identified no issues characterized as significant for purposes of the analysis (Project File, Response to Comments).  The Responsible Official reviewed the issues and concurred with this recommendation [(40 CFR 1500.2(b)) and FSH 1909.15 Chapter 10.3(5)].
Other Environmental Documents Considered in Making the Decision

The primary document I relied on in reaching my decision is the Elisha Creek Stream Restoration Environmental Assessment (November 2008).  Other sources of guidance and direction for this project include:

· Land and Resource Management Plan for the Daniel Boone National Forest (April 16, 2004);

· Final Environmental Impact Statement - Land and Resource Management Plan for the Daniel Boone National Forest (April 2004);

· Elisha Creek Stream Restoration Final  Biological Assessment Evaluation (Tarter, May 14, 2008), its resulting Fish and Wildlife Service’s concurrence document FWS#06-014a (July 28, 2008), and a review of ESA Section 7 Compliance (January 16, 2008);
· Cultural Resource Survey of Left Fork Elisha Creek (Area 1) and Elisha Creek (Area 2) Stream Restoration Projects in Leslie County, Redbird Ranger District, Daniel Boone National Forest; 
· Project-file documents, some of which are mentioned above.

I have fully considered the above factors in making my decision.  I placed the heaviest weight on compliance with existing laws, regulations, and prior decisions and am satisfied that this project meets all requirements for full legal compliance.

This project serves as a positive opportunity to partner with the State of Kentucky to improve resource conditions in Elisha Creek while working towards the Desired Future Condition for riparian corridors, as described in the Forest Plan.

I have studied the environmental issues raised both internally and through public scoping.  I believe none were raised that presented clear and compelling evidence that the project should not be carried out as described.

Alternatives Considered 

A full description of the alternatives is found in the Environmental Assessment on pages 5-6.  Both alternatives were given detailed consideration in the Environmental Assessment.  
Alternative 1 – No Action (EA, Section 2.1, p. 4) states that activities as presented in the proposal would not occur at this time.  This alternative was examined in depth in the course of the Environmental Analysis.  The natural resources and ecological processes within the Elisha Creek project area would continue at the existing level of direct human influence.  Primary management levels would remain nearly at custodial levels and would consist primarily as dispersed recreation (e.g., off-highway vehicle use), road and trail maintenance, and the administration of gas and oil activities.  I have determined that this alternative will not achieve the stated purpose and need for this project. 

A summary of Alternative 2 – Proposed Action (EA, Section 2.2, p. 4) is contained on page 2 of this document.
Public Involvement 

Public involvement began with publishing the project in the Daniel Boone National Forest April 2007 Schedule of Proposed Action, where it has appeared quarterly in each issue since.  

On June 11, 2007, the public scoping process was initiated when information regarding the proposed action was sent out to approximately 80 interested individuals, agencies and organizations on the mailing list maintained for project notification on the Redbird Ranger District.  The purpose of the mailings was to inform the public of the proposed project and to request comments regarding the proposed project.  The scoping letter and associated maps were posted on the Planning page of the Daniel Boone National Forest’s public website.  Two comments were received during scoping and those comments were reviewed by an Interdisciplinary Team (ID Team) of resource specialists.  Analysis of comments is included in the project file.  Information provided by the public was used to help identify issues and to determine the scope of environmental analysis.  Both comments were positive and suggested procedural requirements for project planning and implementation.  
The Forest Service placed A Request for Public Comment in the Manchester Enterprise Newspaper, Manchester, Kentucky, the paper-of-record, on April 3, 2008.  The notice contained a brief description of the proposed project and location, described where detailed information regarding the proposed project could be obtained, and requested comments on the proposed project.  The detailed proposal and associated maps were posted on the Planning page of the Daniel Boone National Forest’s public website, and copies were made available at the Redbird Ranger Station.  On April 3, 2008, an e-mail was sent to the individuals/organizations, who responded to the June, 2007 scoping letter.  The e-mail informed of the 30 Day Notice & Comment Period, and included information on how detailed information could be obtained at the Forest’s public website or at the Redbird Ranger Station.  Four responses were received.

The ID Team reviewed the comment letters and evaluated the issues raised in the letters.  The ID Team considered comments received from the public.  Consideration of comments can be found in the project file.
The respondents will be sent a copy of this decision.  A legal notice announcing this decision will be published in the Manchester Enterprise newspaper, starting a 45-day appeal period.  Additionally, the Leslie County News will receive a news release announcing my decision.  The Environmental Assessment (November 2008) and this Decision Notice will be posted to the Forest web site.
FINDING OF NO SIGNIFICANT IMPACT (FONSI)
Reasons for Finding of No Significant Impact

In consideration of the analysis documented in the Environmental Assessment, which was the result of resource specialists using the best available science, and the reasons below, Alternative 2 – Proposed Action would not constitute a major Federal action that would significantly affect the human environment.  Therefore, an Environmental Impact Statement will not be prepared. My determination is based on the following.

Context

Alternative 1 – Proposed Action will be limited in geographic context (40 CFR 1508.27(a)).  Project activities will be implemented in a finite area, as illustrated in Maps 2-5 of the Environmental Assessment (EA Section 6.2, pp. 19-23).
The environmental effects as described in the EA are local and will not be noticed beyond the local scale. Global climate change may affect human health and is the result of incremental effects from many, many small actions.  While climate change is a concern nationally and world-wide, the contribution of this action is to those concerns is also minor. At this time, it is not possible to meaningfully evaluate the impact of this action at the global level.  Any attempt to tie the impacts of these activities to specific changes in the climate is not practical. 

Intensity

1. I have determined that evaluation of both beneficial and adverse effects are disclosed in Alternative 2 (40 CFR 1508.27(b) (1)), and find them to be without significant impact (See EA, Section 3.0 pp. 6-15).  Actions will be beneficial and move toward desired conditions described in the Forest Plan (EA p. 2).  Adverse effects are negligible and mostly limited to implementation activities. 
2. Alternative 2 will not significantly affect public health or safety (40 CFR 1508.27(b) (2).  None of the activities were identified as being significantly or inherently unsafe.  Large truck traffic such as equipment transports or gravel trucks can be hazardous on public roads.  However, any increased flow should only be noticeable in local areas during project implementation.  Beyond that, truck traffic will blend in with routine traffic as current road use for coal haul, mineral maintenance and construction.  The projected effects on the human environment are described in the EA on pp. 13-15.
3. Alternative 2 will not significantly affect any unique characteristics of the geographic area (40 CFR 1508.27(b)(3)).  None of the activities occur in areas where the following features occur:

· Park lands;
· Prime farmland;
· Wilderness areas;

· Geologic areas;

· Botanical areas;

· RARE II areas;

· Research Natural Areas;

· Wild & Scenic Areas

4. Alternative 2 does not involve effects to the quality of the human environment that are likely to be highly controversial (40 CFR 1508.27(b)(4)).  Based on recent history and the local customs, these actions are expected to be routine and controversy over environmental effects minimal.
5. Alternative 2 will not impose highly uncertain or involve unique or unknown risks (40 CFR 1508.27(b)(5)).  I find nothing in the EA or project file that would lead me to believe there are any unique or possible unknown risks.
6. Alternative 2 will not establish a precedent for future actions with significant effects and does not represent a decision in principle about future consideration (40 CFR 1508.27(b)(6)).  Future proposals will be subject to consideration and compliance with NEPA and other laws and regulations.  Forestwide direction will not change for this area.
7. Alternative 2 is not related to other actions with individually insignificant but cumulative significant impacts (40 CFR 1508.27(b)(7)).  Cumulative impacts on the Physical, Biological and Socio-Economic environments have been disclosed in the EA (Section 3.0 pp. 6-15).
8. Alternative 2 does not adversely affect districts, sites, highways, structures, or objects listed in or eligible for listing in the National Register of Historic Places or cause loss or destruction of significant, cultural, or historic resources (40 CFR 1508.27(b)(8)).  A cultural resource survey was completed for the proposal.  Identified sites will be protected through avoidance.  The State Historic Preservation Officer has reviewed the cultural surveys and agrees that the activities will no impact sensitive sites.  No effects on historic or cultural sites would be expected (EA pp. 13-14).
9. Alternative 2 will not adversely affect an endangered or threatened species or its habitat that has been determined to be critical under the Endangered Species Act (40 CFR 1508.27(b)(9)).  The Biological Assessment and Evaluation documents determinations of:

No Effect on species proposed as threatened or endangered or on proposed critical habitat.
No Effect on:
American chafeseed;


Little-wing pearlymussel;
Blackside dace;


Northern riffleshell;
Cumberland bean pearlymussel;
Oyster mussel;
Cumberland elktoe;


Palezone shiner;
Cumberland rosemary;

Pink mucket;
Cumberland sandwort;

Running buffalo clover;
Cumberlandian combshell;

Tan riffleshell;
Duskytail darter;


Virginia big-eared bat;
Fanshell;



Virginia spiraea; and
Gray bat;



White-haired goldenrod
Not Likely to Adversely Affect on:
Indiana bat
No Effect on:  Designated Critical Habitat
Consultation with the U.S. Fish & Wildlife Service resulted in their concurrence with the above determinations.
10. Alternative 2 does not lead to a violation of Federal, State or local law or requirements imposed for the protection of the environment (40 CFR 1508.27(b)(10)).  The analysis and activities are consistent with the laws, Executive Orders and Memoranda listed on 99. 2-3 of this Decision Notice.  

Determination

On the basis of the information and analysis contained in the Environmental Assessment and all other information available as summarized above, it is my determination that adoption of the preferred alternative, Alternative 2, does not constitute a major Federal action significantly affecting the quality of the human environment. Therefore, an Environmental Impact Statement is not necessary.

FINDINGS REQUIRED BY OTHER LAWS AND REGULATIONS
The Environmental Assessment and Project File provide information sufficient to evaluate proposed management activities to determine findings for the National Forest management Act (NFMA), to insure compliance with the National Environmental Policy Act (NEPA), and to meet other appropriate laws and regulations.

National Forest Management Act (NFMA) (36 CFR § 219) (July 2008)
The actions of Alternative 2 are consistent with the Land and Resource Management Plan. The following paragraphs are my reasons for this finding:

As discussed on pages 2-3 of the Environmental Assessment (EA), the actions of this project are consistent with forest-wide Standards on pp. 2-20 to 2-27 in the Forest Plan, and the Standards for the Riparian Corridor Prescription Area.
1. Soil, slope, or other watershed conditions will not be irreversibly damaged.  Soil loss from projected stream sedimentation is less with Alternative 2 – Proposed Action than under the No Action alternative.  Furthermore, the species sediment load index from the Forest Plan for this watershed would be in the excellent range (EA, p. 11).  (16 U.S.C. 1604(g) (3)(E)(i)).
Endangered Species Act

See section 9 above “Finding of No Significant Impact”.

Sensitive Species (Forest Service Manual 2670)

This Manual direction requires analysis of potential impacts to sensitive species, those species for which the Regional Forester has identified population viability concern. Potential effects of this action on sensitive species have been analyzed and documented in a Biological Evaluation. This decision has a “Beneficial Impacts” determination on Rafinesque’s big-eared bat and a “May impact individuals but not likely to cause federal listing trend/loss of viability” on Diana fritillary butterfly (BAE, pp. 27-29).
Clean Water Act

This Act is to restore and maintain the integrity of waters. The Forest Service complies with this Act by using Best Management Practices.  This decision incorporates Best Management practices to ensure protections of soil and water resources.

Wetlands (Executive Order 11990)

This Order aims to minimize the destruction, loss or degradation of wetlands as well as to preserve and enhance the natural and beneficial values of wetlands.  While project implementation includes the establishment of wetlands, none currently exist within the project area (EA, p. 3)
Floodplains (Executive Order 11988)

This Order seeks to reduce the impacts of floods on human health and safety and to preserve and promote the beneficial values of floodplains.  This project is designed to reconnect Elisha Creek to the floodplain and restore some of the natural characteristics of floodplains to the project area.
National Historic Preservation Act, Archaeological Resources Protection Act, Native American Graves Protection and Repatriation Act

See section 8 above “Finding of No Significant Impact”.  This action has been described to all Native American Tribes that have expressed an interest in management activities on the Daniel Boone National Forest.  All ground disturbing actions contained within the proposal have been evaluated and documented by a team consisting of professional archaeologists and heritage resource technicians.  The Kentucky State Historical Preservation Officer concurred with the recommendations found in the report (EA, pp. 13-14). 

Migratory Bird Treaty Act

The MBTA is designed to prevent the exploitation of most transient songbirds for economic or other reasons. It makes it unlawful to take, trap, kill or possess any migratory bird, nest or egg. While this project may harm individuals, nests, eggs, the courts have declined to extend the statute well beyond its language and the Congressional purpose behind its enactment. The actions in this decision are consistent with this Act. 

Environmental Justice (Executive Order 12898)

This Order requires consideration of whether projects would disproportionately impact minority or low-income populations. This decision complies with this Act. Public involvement occurred for this project, the results of which I have considered in making this decision. Public involvement did not identify any adversely impacted local minority or low-income populations. This decision is not expected to adversely impact minority or low-income populations (EA p. 15).
National Environmental Policy Act

This Act requires opportunity for public involvement and consideration and disclosure of potential environmental effects. The entirety of documentation for this decision supports compliance with this Act.

ADMINISTRATIVE REVIEW OR APPEAL OPPORTUNITY
This decision is subject to appeal pursuant to 36 CFR 215.11.  A written appeal, including attachments, must be postmarked or received within 45 days after the date this notice is published in the Manchester Enterprise Newspaper, Manchester, Kentucky. This newspaper is published weekly on Thursday.  Appeals must meet content requirements of 36 CFR 215.14.  Send the Notice of Appeal to:

Forest Supervisor, Appeal Deciding Officer

USDA-Forest Service, Southern Region

Daniel Boone National Forest

1700 Bypass Road

Winchester, Kentucky 40391

Appeals may be faxed to (859) 744-1568. Hand-delivered appeals must be received within normal business hours of 8:00 a.m. to 4:30 p.m. at the Forest Service office in Winchester, Kentucky.  Appeals may also be mailed electronically in a common digital format to: appeals-southern-daniel-boone@fs.fed.us
Implementation date 
If no appeal is received, implementation of this decision may occur on, but not before, five (5) business days from the close of the appeal filing period.  If an appeal is received, implementation may not occur for 15 business days following the date of appeal disposition.

Contact Person
For further information on this decision, contact Elizabeth Robinson, 91 Peabody Road; Big Creek, KY 40914; phone (606) 598-2192.

/s/ John H. Kinney
December 16, 2008
JOHN H. KINNEY
Date

District Ranger
Elisha Creek Stream Restoration
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The U.S. Department of Agriculture (USDA) prohibits discrimination in all its programs and activities on the basis of race, color, national origin, age, disability, and where applicable, sex, marital status, familial status, parental status, religion, sexual orientation, genetic information, political beliefs, reprisal, or because all or a part of an individual's income is derived from any public assistance program. (Not all prohibited bases apply to all programs.) Persons with disabilities who require alternative means for communication of program information (Braille, large print, audiotape, etc.) should contact USDA's TARGET Center at (202) 720-2600 (voice and TDD). To file a complaint of discrimination write to USDA, Director, Office of Civil Rights, 1400 Independence Avenue, S.W., Washington, D.C. 20250-9410 or call (800) 795-3272 (voice) or (202) 720-6382 (TDD). USDA is an equal opportunity provider and employer.
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